Commissioner Lawson dissenting:

The principles established in Old Ben Coal Co., 1 FMSHRC 1480
(1979)("Old Ben"), in conformity with the legislative intent and express
endorsement of Bituminous Coal Operators* Association, Inc., 547 F.'2d
240 (4th Cir, 1977) ("BCOA"), I/ continue to be eroded by this Commission
majority. In Old Ben the Commission stated:

It was not the intention of Congress to limit the
number of persons who are responsible for the health
and safety of the miner, nor to dilute or weaken the
obligation imposed on those persons ... When a mine
operator engages a contractor to perform construc-
tion or services at a mine, the duty to maintain
compliance with the Act regarding the contractor's
activities can be imposed on both the owner and the
contractor as operators ... Arguably, one operator may
be in a better position to prevent the violation.
However, as we read the statute ... Congress permitted
the imposition of liability on both operators regard-
less of who might be better able to prevent the
violation.

1 FMSHRC at 1483. In Phillips Uranium Corp., 4 FMSHRC 549 (1982)
("Phillips"), the Commission backtracked by selectively quoting Old Ben:

We previously have observed that "[i]n many circumstances...
it should be evident to an inspector at the time that he
issues a citation or order that an identifiable contractor
created a violative condition and is in the best position
to eliminate the hazard and prevent it from recurring."
1 FMSHRC at 1486.

4 FMSHRC at 553. No longer relying on statutory support, but Instead
criticizing the Secretary's adherence to "administrative convenience," 2J
id, the Commission vacated the citations, orders, and petitions for
assessment of civil penalty issued to the owner-operator.

In this case, where Occidental's own employees were exposed to the
hazard cited and where Occidental has impermissibly delegated its safety
responsibilities via contractual assignment to Gilbert, the Commission
has backtracked further. Having heeded the admonition in Phillips
against proceeding only against the owner-operator but not the culpable
independent contractor, the Secretary is now barred from proceeding
against both. Apparently, now the Secretary cannot guess correctly
against whom he may proceed. Borrowing an analogy used in other safety
and health litigation by the U.S. District Court for the District of

II The principles of BCOA were subsequently reaffirmed by the U.S. Court
of Appeals for the Fourth Circuit in Harman Mining Corp. v. FMSHRC, 671
F.2d 794 (4th Cir. 1971), and endorsed by the U.S. Court of Appeals for
the Ninth Circuit in Cyprus Industrial Minerals Co. v. FMSHRC, 664 F.2d
1116, 1119-20 (9th Cir. 1981), quoting Republic Steel Corp., 1 FMSHRC 5
(1979).

2/ The criticism was directed towards the Secretary's then-existing
policy to proceed only against an owner-operator.
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ion-operator other than routine
